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UNCONSTITUTIONALITY  OF  FIAT  MONEY. 


The  Supreme  Court  (U.  S.),  before  the  time  of  the  Dred 
Scott  decision,  had  commanded  the  respect  and  confidence  of 
the  public  so  fully  that  its  decisions  were  eveiywhere  accepted 
as  authority ;  and  it  would  then  have  been  difficult,  if  not  im¬ 
possible,  to  raise  any  doubt  or  mistrust  in  the  public  mind  as 
to  their  legal  soundness. 

The  Dred  Scott  decision,  however,  opened  the  eyes  of  the 
public  to  the  fact  that  the  judicial  mind  was  not  always  free 
from  political  prejudice,  and  that  strictly  judicial  considerations 
do  not  always  prevail  or  predominate  in  the  deliberations  of 
legal  tribunals,  even  of  the  highest  grade. 

But  the  influence  of  political  considerations  upon  this  eminent 
tribunal  was  never  more  strongly  manifested  than  in  the  dispo¬ 
sition  of  the  cases  growing  out  of  the  Legal-Tender  Act  of  1862, 
and  the  subsequent  Act  of  1878;  these  cases  having  been  first 
passed  upon  by  that  court  in  1870,  and  afterwards  in  1871  and 
1884. 

In  February,  1862,  for  the  first  time,  the  Congress  of  the 
United  States  passed  an  Act,  since  known  as  the  Legal-Tender 
Act,  by  which  it  was  provided  that  the  notes  of  the  United 
States  government,  since  called  greenbacks,  should  be  lawful 
money  and  legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties  on  imports  and 
interest  (on  government  bonds). 

The  constitutionality  of  this  Act,  in  its  application  to  antece¬ 
dent  private  debts,  was  the  subject  of  judicial  investigation  and 
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decision  by  the  Supreme  Court  on  the  several  occasions  above 
mentioned. 

Our  object  in  this  paper  is  to  examine  the  grounds  of  the 
action  taken  by  the  court  on  these  different  occasions,  and  to 
try  to  discover  whether  these  several  decisions  were  dictated  by 
law,  reason,  and  precedent,  or  in  part  at  least  by  other  considera¬ 
tions  of  some  sort. 

The  first  of  these  decisions  was  in  the  case  of  Hepburn  v. 
Griswold,  made  at  the  1869  term  of  the  court.  This  case  was 
first  argued  at  the  1867  term.  It  was  again  argued  (with  some 
others  involving  the  same  legal-tender  question)  at  the  1868 
term  by  counsel  of  the  highest  eminence  in  support  of  its  con¬ 
stitutionality,  including  William  M.  Evarts  and  the  late  Judge 
Curtis,  before  all  the  eight  judges  who  then  constituted  the 
court.  It  was  then  held  by  the  court  under  advisement  more 
than  a  year,  until  the  next  term  (1869),  when  a  decision  was 
rendered  (Jan.  31,  1870)  against  the  constitutionality  of  the 
Act,  as  to  debts  existing  prior  to  Feb.  25,  1862,  the  date  of  its 
enactment.  Five  of  the  eight  judges  concurred  in  this  decision. 
The  Hepburn  case  had  been  decided,  and  the  opinion  of  the 
court  drawn  up  and  agreed  to  in  conference ;  after  which,  and 
before  public  announcement  was  made  of  the  decision,  Judge 
Grier,  one  of  the  majority,  had  resigned. 

Upon  his  resignation  there  remained  on  the  bench  only  seven 
judges,  three  of  whom  were  opposed  to  the  decision,  and  had 
dissented  from  it.  If  the  vacancy  so  created  by  Judge  Grier's 
resignation  could  now  be  filled  by  some  one  opposed  to  the 
decision,  the  court  would  then  be  tied,  or  equally  divided  in 
opinion,  on  this  question  ;  and  as  Congress,  in  April,  1869,  had 
passed  an  Act  for  increasing  the  number  of  the  judges  from  eight 
to  nine,  the  new  judge  thus  to  be  added  to  the  bench  under  this 
Act,  if  favorable  to  the  constitutionality  of  the  Legal-Tender  Act, 
would  enable  the  former  minority,  with  their  two  new  recruits, 
to  become  a  majority  of  the  whole  bench  upon  this  question. 
The  eight  judges  who  took  part  in  this  decision  had  been 
divided  according  to  their  political  views,  and  an  opportunity 
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was  now  afforded  to  the  politicians  and  the  President  to  reverse, 
at  some  future  day,  the  action  already  taken  on  this  subject  of 
lawful  money,  by  changing  the  political  complexion  of  the  court, 
if  perchance  the  judges  previously  in  the  minority  were  only 
willing  to  become  parties  to  such  a  scheme  for  repudiating  the 
decision  already  made. 

In  apparent  pursuance  of  a  plan  for  reconstructing  the  court 
with  reference  to  such  a  result,  Judge  Strong,  of  Pennsylvania, 
known  to  hold  opinions  favorable  to  the  validity  of  the  Legal- 
Tender  Act,  was,  on  Feb.  18,  1870,  selected  by  the  President  to 
fill  the  vacancy  caused  by  Judge  Grier’s  resignation  ;  and  Mr. 
Bradley,  of  New  Jersey,  known  to  entertain  the  same  views, 
was  also  appointed  as  the  ninth  judge  (March  21,  1870),  —  thus 
conferring  on  the  three  judges  who  had  before  dissented,  and 
the  two  new  judges  together,  the  power  of  co-operating  so  as 
to  discredit  the  decision  made  in  the  Hepburn  case,  whenever 
another  case  involving  the  same  question  should  come  before 
the  court. 

GROUNDS  OF  FIRST  DECISION. 

In  the  opinion  of  the  court  in  the  Hepburn  case,  as  delivered 
by  Chief  Justice  Chase,  he  said  :  — 

“  It  has  not  been  maintained  in  argument,  nor  indeed  would  any  one,  how¬ 
ever  slightly  conversant  with  constitutional  law,  think  of  maintaining,  that 
there  is  in  the  Constitution  any  express  grant  of  legislative  power  to  make  any 
description  of  credit-currency  a  legal  tender  in  payment  of  debts.” 

The  court  in  its  opinion  then  proceeded  to  consider  the  ques¬ 
tion  whether  this  could  be  done  in  the  exercise  by  Congress  of 
any  of  its  implied  powers,  and  whether  such  power  could  be  im¬ 
plied  under  the  express  grants  of  power  for  carrying  on  war, 
regulating  commerce,  or  borrowing  money. 

On  these  points  the  court  held,  that  while  the  issue  and  use 
of  government  notes  as  currenc}^  might  be  and  undoubtedly  was 
suitable  and  proper  as  a  means  of  either  carrying  on  war,  regu¬ 
lating  commerce,  or  borrowing  money,  yet  that  the  power  of 
making  such  notes  legal  tender  in  payment  of  private  debts  could 
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not  be  considered  as  appropriate  to  the  exercise  of  either  of  such 
three  great  powers.  The  court  then  proceeded  to  say,  that  before 
the  passage  of  the  Legal-Tender  Act,  contracts  in  the  United 
States  for  the  payment  of  money  were  contracts  to  pay  in  gold 
and  silver /coin ;  and  that  as  a  very  large  proportion  of  the  prop¬ 
erty  of  civilized  men  exists  in  the  form  of  contracts  for  money 
payments,  it  would  be  inconsistent  with  the  spirit  of  the  United 
States  Constitution  to  hold  that  Congress  had  been  designedly 
vested  with  the  power  of  injuring  or  destroying  the  private  prop¬ 
erty-rights  of  the  people,  the  control  or  protection  of  which  was, 
as  we  infer,  understood  by  this  judge  to  belong  to  the  State 
governments. 

In  the  course  of  this  opinion  the  court  referred  to  the  well- 
known  fact  that  the-  framers  of  the  Constitution,  in  their  delib¬ 
erations,  had  manifested  an  extreme  hostility  to  the  issue  of  paper 
as  lawful  money,  either  by  the  States  or  the  general  government, 
as  going  to  show  that  no  paper-money  power  ought  to  be  incor¬ 
porated  into  the  Constitution  by  implication  or  construction 
inerelv.  In  confirmation  of  the  correctness  of  this  statement 

J 

about  the  views  of  the  framers  on  this  subject,  we  find  in 
5  Elliott’s  Debates,  p.  485,  that  the  13th  article  of  the  new 
Constitution,  as  first  reported  by  the  Committee,  was  in  these 
words :  — 


“No  State  without  the  consent  of  the  Legislature  of  the  United  States 
shall  issue  hills  of  credit,  or  make  anything  but  specie  a  tender  in  payment 
of  debts.” 

On  motion  of  Messrs.  Sherman  and  Wilson  this  clause  was 
amended  by  striking  out  the  consent  or  permissive  part  of  it, 
and  prohibiting  the  States  absolutely  both  from  “  issuing  bills  of 
credit  and  from  making  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts.” 

In  that  connection  Mr.  Sherman  is  reported  as  having  said 
“  he  thought  this  a  favorable  crisis  for  crushing  paper  money. 
If  the  consent  of  the  Legislature  [meaning  Congress]  could  au¬ 
thorize  emissions  of  it,  the  friends  of  paper  money  would  make 
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every  exertion  to  get  into  the  Legislature  [Congress]  in  order  to 
license  it.” 

The  vote  of  the  convention  for  thus  absolutely  prohibiting 
legal-tender  legislation  on  the  part  of  the  States  was  unanimous. 

From  the  above  remarks  of  Mr.  Sherman,  it  is  obvious  that  he 
supposed  the  striking  out  of  the  consent  clause  would  operate  to 
deprive  Congress  of  the  power  of  introducing  fiat  money,  as  well 
as  prevent  the  States  from  doing  it. 

SECOND  DECISION. 

It  seems  the  politicians  of  the  loose-construction  school  had 
not  labored  in  vain.  An  opportunity  for  reopening  this  question 
in  the  Supreme  Court  soon  presented  itself.  Two  other  cases, 
Knox  v.  Lee  and  Parker  v.  Davis,  involving  the  legal-tender 
question  came  before  the  court  a  year  later,  and  were  decided 
May  1, 1871.  In  these  cases  (reported  in  12  Wallace)  the  tables 
were  turned,  five  of  the  judges  at  this  time  sustaining  the  Legal- 
Tender  Act  as  constitutional,  against  four  of  the  five  who  had 
constituted  the  majority  of  the  court  the  other  way  in  the  Hep¬ 
burn  case. 

Five  of  the  judges  of  the  new  court  had  not  only  prevailed 
over  the  five  judges  constituting  the  majority  in  the  Hepburn 
case,  they  had  also  put  themselves  on  record  in  direct  opposition 
to  the  views  of  the  whole  court  as  expressed  many  years  before 
by  Mr.  Justice  Daniel,  when  stating  the  opinion  of  the  court  in 
the  case  of  Gwin  v.  Breedlove  (2  How.  38),  where  the  court 
observed,  “that  by  the  Constitution  of  the  United  States  gold 
and  silver  coin,  made  current  by  law,  can  only  be  tendered  in 
payment  of  debts.”  If  any  new  light  had  dawned  upon  the 
court  or  any  of  its  members  after  deciding  the  Hepburn  case, 
that  might  have  furnished  a  good  reason  for  a  different  decision 
in  any  subsequent  cases.  But  nothing  of  this  kind  is  pretended. 
We  must  therefore  rely  solely  on  the  reasoning  of  the  court  in 
the  second  decision,  as  its  justification  for  changing  and  reversing 
its  own  judgment  after  so  brief  an  interval. 


8 


UNCONSTITUTIONALITY  OF  FIAT  MONEY. 


GROUNDS  OF  SECOND  DECISION. 

The  point  for  decision  (second  case)  as  now  declared  by  Mr. 
Justice  Strong  (who  delivered  the  opinion  of  the  court)  was  as 
follows  :  — 

“  The  fundamental  question,  that  which  tests  the  validity  of  the  legislation 
[Legal-Tender  Act],  is,  Can  Congress  constitutionally  give  to  treasury  notes 
the  character  and  qualities  of  money  ?  Can  such  notes  be  constituted  a  legiti¬ 
mate  circulating  medium,  having  a  defined  value?  ” 

He  also  observes  (12  Wall.  546) :  — 

“  It  might  he  argued  that  the  grant  to  the  United  States  of  the  power  of 
coining  money  and  regulating  the  value  thereof  and  of  foreign  coin,  was  un¬ 
derstood  as  conveying  general  power  over  the  currency ;  the  power  which  had 
belonged  to  the  States  and  which  they  surrendered.” 

These  quotations  make  it  easy  for  us  to  find  the  path  taken 
by  the  court  in  arriving  at  its  conclusion  in  these  cases.  Finding 
that  a  general  power  over  the  currency  was  vested  in  the  States 
before  the  adoption  of  the  Constitution,  the  court  proceeded  to 
infer  that  this  power  was  by  the  States  “  surrendered  ”  wholly 
to  the  United  States,  such  being,  in  its  judgment,  the  operation 
or  effect  of  that  clause  of  section  8  of  article  1  which  gives  to 
Congress  “power  to  coin  money,  regulate  the  value  thereof  and 
of  foreign  coin.” 

It  seems  to  us  that  the  court  committed  an  error  in  giving 
any  such  construction  as  this  to  the  coinage  clause.  This  error 
apparently  arose  (as  we  respectfully  suggest)  from  a  misconcep¬ 
tion  of  the  meaning  of  the  term  “  money  ”  as  employed  in  that 
particular  coinage  clause,  and  also  of  the  words  “regulate  the 
value  thereof  and  of  foreign  coin.” 

The  court  appears  to  have  understood  this  coinage  clause  as 
if  it  read  thus:  “Congress  shall  have  the  power  of  determining 
what  shall  be  lawful  money,  and  of  fixing  its  currency  value.” 
Now  if  this  were  the  correct  reading  of  this  clause,  and  if  the 
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term  “  money  ”  as  used  in  this  clause  means  currency  of  any 
description,  we  should  find  no  difficulty  in  assenting  to  the 
reasoning  of  the  court  in  these  cases. 

If,  on  the  other  hand,  the  “money"’  here  intended  was  that 
composed  onty  of  the  precious  metals,  and  the  only  regulation  of 
value  there  intended  related  to  a  designation  of  the  intrinsic 
value  of  these  metals  when  so  coined,  with  especial  reference 
to  the  alloy  put  into  them,  and  the  same  thing  in  regard  to  the 
foreign  coin  to  be  “  regulated  as  to  value  ”  by  Congress,  then  it 
seems  as  if  a  majority  of  the  court  had  at  this  time  proceeded 
to  reverse  the  Hepburn  decision,  by  reasoning  upon  premises 
entirely  false  in  fact. 

The  court  seems  to  have  understood,  in  common  with  many 
others  of  imperfect  financial  knowledge,  that  money  exists  as 
such  only  by  virtue  of  some  legislative  declaration  or  edict. 
Every  one  familiar  with  political  economy  or  with  the  principles 
of  finance  knows  that  such  is  not  the  case,  and  that  legislation 
would  be  as  ineffectual  for  the  creation  of  money  as  it  would  for 
the  production  of  an  earthquake  or  a  thunder-storm.  We  speak, 
of  course,  of  real  money ,  consisting  of  the  precious  metals,  which, 
when  mined,  stamped,  and  coined,  possess  intrinsically  the  value 
at  which  they  are  honestly  rated,  and  pass  current  everywhere. 
From  this  intrinsic  value,  conceded  to  belong  to  them,  these 
metals  have,  as  we  understand,  derived  their  monetary  func¬ 
tions,  and  not  at  all  from  legislative  bodies.  Can  the  Supreme 
Court,  or  any  of  its  eminent  members,  point  to  any  act  of  legis¬ 
lation,  either  in  ancient  or  modern  times,  which  provides  that 
gold  and  silver  shall  be  used  or  recognized  as  money,  and  pass  as 
such  anywhere  ?  Does  not  the  use  of  gold  and  silver  as  money 
antedate  the  existence  of  all  financial  legislation  ?  Did  not  the 
monetary  function  belong  to  these  metals  when  coined,  because 
of  their  long-recognized,  uniform,  and  intrinsic  value,  and  be¬ 
cause  of  the  universal  practice  of  civilized  mankind,  founded  on 
universal  consent  for  time  out  of  mind,  to  use  them  as  currency  ? 
At  least,  was  not  this  the  state  of  things  at  and  before  the  forma¬ 
tion  of  the  United  States  Constitution? 
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“  Money,”  as  defined  by  President  Seelye,  “  is  that  kind  of  cur¬ 
rency  which  has  an  intrinsic  value,  and  which  thus,  if  not  used 
as  currency,  would  still  be  wealth.”  He  says  :  — 

“  From  the  time  of  Abraham  till  now  gold  and  silver  have  been  the  money 
of  the  world  with  civilized  and  commercial  people.  ...  It  should  be  noted 
that  money  does  not  depend  upon  the  nature  of  the  commodity  employed  as 
such,  but  wholly  upon  its  use.  Money  differs  also  from  currency  ;  while  cur¬ 
rency  is  anything  with  which  commodities  can  be  bought  and  debts  cancelled, 
it  does  not  always  have  an  intrinsic  value,  but  may  be,  as  in  case  of  bank 
bills  or  government  notes,  merely  a  voucher  or  representative  of  value,  in 
which  case  it  is  not  money.” 

Montesquieu  is  quoted  as  saying,  “  Money  has  a  natural  value  ; 
this  is  why  it  can  be  the  standard  of  all  other  values.” 

If  it  then  be  true  that  the  only  money  generally  known  and 
recognized  as  such  at  the  time  of  the  formation  of  the  United 
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States  Constitution  was  composed  of  the  precious  metals,  and 
this  fact  was  perfectly  well  understood  by  the  framers  of  the 
Constitution,  —  and  if  these  men,  instead  of  being  generally,  if 
not  universally,  opposed  to  the  use  of  government  notes,  or  nomi¬ 
nal  money,  as  a  substitute  for  money  of  real  or  intrinsic  value, 
had  wanted  to  authorize  the  issue  of  government  notes  as  money, 
and  to  confer  on  them  all  the  qualities  of  coined  money,  and  had 
supposed  this  to  be  a  physical  or  legislative  possibility,  would 
they  have  contented  themselves  with  simply  authorizing  Con¬ 
gress  to  place  the  government  seal  and  sanction  upon  metallic 
money  alone,  and  to  certify  its  value,  trusting  that  the  Supreme 
Court,  after  a  lapse  of  nearly  a  century,  would  discover  that 
they  intended  by  such  language  to  authorize  the  production  of 
money  by  Congress  by  means  of  the  printing-press  ?  No  such 
idea  as  this  is  admissible  for  a  moment. 

The  court  says  the  question  is  “  whether  Congress  can  consti¬ 
tutionally  confer  on  treasury  notes  the  attributes  of  money.”  In 
stating  the  question  in  this  form,  the  court  evidently  took  it  for 
granted  that  there  would  be  no  practical  difficulty  in  the  perform- 
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ance  of  this  feat  by  Congress,  if  it  were  only  authorized  by  the 
Constitution  to  do  so.  If  it  be  not  within  the  scope  or  compass 
of  any  legislative  power  to  confer  any  intrinsic  or  monetary  value 
upon  paper  promises,  as  we  contend  it  is  not,  then  when  the  court 
uses  this  language  we  should  understand  that  it  meant  to  state 
the  question  to  be,  not  whether  Congress  could  transfer  monetary 
value  to  paper,  but  whether  it  could  constitutionally  pass  laws 
necessary  for  compelling  the  citizen  to  treat  or  deal  with  paper 
money  in  all  respects  as  if  it  were  of  the  same  value  with  coined 
metallic  money,  and  so,  by  operating  through  legislation  directly 
upon  the  citizen,  remove  all  practical  difference  between  these 
two  kinds  of  money,  thus  making  treasuiy  notes  precisely  the 
same  as  coin,  so  far  as  their  monetary  uses  are  concerned. 

In  other  words,  the  real  question  for  the  court,  as  stated  by  it, 
was  whether  Congress  could  force  the  citizen  to  treat  paper 
money  as  the  same  thing  with  coined  money,  and  thereby  to  make 
both  of  them  the  same  to  all  intents  and  purposes,  without  thereby 
exceeding  the  powers  vested  in  it  by  the  Constitution. 

In  this  form  of  statement,  the  question  becomes  a  comparatively 
simple  one. 

It  is  no  longer  as  to  the  ability  of  Congress  to  infuse  the  ele¬ 
ment  of  value  where  it  did  not  before  exist,  but  as  to  the  rightful 
power  of  Congress  to  legislate  for  the  purpose  of  controlling  the 
action  of  all  the  citizens  in  matters  pertaining  to  their  private 
contracts  and  property  rights.  To  enable  Congress  to  enact  laws 
of  this  character,  it  must  have  been  empowered  under  the  Con¬ 
stitution  to  deal  directly  with  the  citizens  of  the  several  States, 
and  to  pass  upon  and  determine  between  citizens  of  the  same 
States,  or  of  different  States,  in  regard  to  their  pecuniary  affairs, 
and  how  their  money  contracts  shall  be  performed,  enforced,  or 
released,  and  thereby,  in  all  such  matters,  to  supersede  the  control 
originally  possessed  by  the  States  over  the  property  rights  and 
relations  of  their  own  citizens  respectively. 

The  United  States  Constitution,  as  it  had  been  understood  and 
interpreted  previously  to  this  occasion,  does  not  confer  on  Con¬ 
gress  any  power  whatever,  with  the  exception  of  legislation  in 
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bankruptcy,  over  the  contracts  and  business  relations  or  private 
affairs  of  the  citizen,  or  his  property,  or  pecuniary  relations  what¬ 
soever. 

If  it  then  be  true,  in  fact,  that  gold  and  silver  in  the  form  of 
coin  do  not,  and  never  did,  derive  their  legal  tender  or  monetary 
properties  from  legislation,  and  that  no  legislation  to  that  effect 
had  ever  been  enacted  by  the  separate  States,  how  does  it  appear, 
as  intimated  by  the  Supreme  Court  in  this  decision  (12  Wall, 
p.  546),  that  the  power  conferred  on  Congress  of  coining  these 
metals  into  money,  and  of  valuing  the  same  when  so  coined,  carried 
with  it  by  implication  all  that  power  over  the  currency  which 
had  previously  belonged  to  the  States  as  sovereign  governments 
within  their  respective  limits?  This  suggestion  indicates  that 
the  court  did  not  perceive  the  distinction  between  the  conversion 
of  metals  into  money  by  coinage,  and  the  attempt  to  prescribe  by 
legislation  that  other  things  besides  coin  should  constitute  lawful 
money,  and  be  accepted  as  such  by  the  citizen  under  all  circum¬ 
stances. 

This  power  of  legislating  over  their  own  citizens  in  regard  to 
legal  tender,  undoubtedly  belonged  to  the  States  before  the  adop¬ 
tion  of  the  United  States  Constitution ;  it  still  belongs  to  them, 
except  so  far  as  it  may  have  been  taken  away  by  the  clauses  pro¬ 
hibiting  the  States  from  issuing  bills  of  credit  and  coining  money, 
or  making  anything  but  gold  and  silver  lawful  tender  in  payment 
of  debts. 

While  these  clauses  have  abridged  to  that  extent  the  legislative 
power  of  the  States  over  the  currency,  j^et  it  by  no  means  follows, 
as  determined  by  the  Supreme  Court,  that  Congress  itself  has 
become  authorized  to  force  the  citizens  of  the  States  to  accept  as 
lawful  money  at  its  own  valuation,  whatever  it  may  select  for  that 
purpose,  whether  possessed  of  intrinsic  value  or  not ;  and  yet  this 
reasoning  of  the  court  goes  to  that  extent,  for  if  the  United  States 
government  may  require  all  its  creditor-citizens  to  accept  of  their 
debtors  its  own  notes  (greenbacks)  as  money  to-day,  they  may 
to-morrow  enact  a  law  for  giving  this  same  monetary  property 
to  any  other  paper  promise  or  commodity  whatever.  All  this 
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follows  as  a  necessary  result,  if  it  be  true  that  Congress  now  lias 
all  the  legislative  power  over  the  currency  which  was  once  vested 
in  the  several  State  governments.  Some  of  the  present  States 
while  in  colonial  condition  legislated  commodities  into  lawful 
money ;  this  was  done  in  1641  by  the  General  Court  of  Massa¬ 
chusetts  as  to  corn,  and  in  Virginia  as  to  tobacco  at  a  still  earlier 
period. 

If  this  complete  power  over  the  currency  belongs  to  the  United 
States  government,  it  may  of  course  exercise  such  power  in  any 
way  it  chooses,  and  is  not  confined  to  its  own  treasury  notes,  or 
to  paper  promises  having  any  value  whatever. 

Again,  the  court  in  this  opinion  says  (12  Wall.  p.  545)  :  — 

“The  States  can  no  longer  declare  what  shall  be  money,  or  regulate  its 
value.  ...  If  the  power  to  declare  what  is  money  is  not  in  Congress,  it  is 
annihilated.” 

We  have  endeavored  to  show,  as  regards  coined  money,  that 
its  value  as  currency  always  has  been  and  still  is  intrinsic,  the 
world  over,  and  incapable  of  increase  or  diminution  by  the 
legislation  of  any  State  or  country  beyond  its  own  jurisdictional 
limits,  and  that  the  phrase  “  regulate  its  value  ”  in  the  United 
States  Constitution  meant  a  valuation  or  estimation  of  value 
with  reference  to  the  money  of  account  existing  in  the  United 
States  at  the  time  of  such  coinage,  and  does  not  imply  that  any 
new  property  or  additional  value  whatever  was  to  be  imparted 
to  it  by  Congress  in  any  way. 

In  the  case  of  foreign  coins,  —  the  only  coins  then  used  to  any 
extent  for  money  in  this  country,  —  a  simple  valuation  of  them 
was  all  the  government  could  do  before  any  mint  of  its  own  was 
established  ;  hence  we  infer  that  nothing  more  than  this  mere 
valuation  was  intended  in  regard  to  any  coin  which  might  there¬ 
after  be  stamped  or  minted  by  the  government  itself.  And  in 
this  connection  it  should  be  borne  in  mind  that,  prior  to  the 
Silver  Coinage  Act  of  1878,  metals  received  by  the  United  States 
government  for  conversion  into  coin  did  not  belong  to  the  gov¬ 
ernment,  but  were  taken  to  the  mint  by  the  owners  and  returned 
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to  them  after  being  coined.  There  is  therefore,  so  far  as  we  are 
aware,  nothing  in  the  coinage  clause  of  the  Constitution,  or  in 
any  coinage  Act  passed  before  1878,  to  justify  the  conclusion  or 
inference  of  the  court,  that  there  was  any  intention  to  authorize 
Congress  to  provide  a  currency  or  circulating  medium  of  its  own 
selection  for  the  people. 

It  therefore  seems,  from  the  reasons  assigned  by  the  Supreme 
Court  for  its  second  decision  in  favor  of  the  validity  of  the 
Legal-Tender  Act,  that  it  was  probably  misled,  in  part,  at 
least,  by  failing  to  distinguish  between  the  “  money  ”  of  the 
United  States  Constitution  and  such  other  and  different  things 
as  might  be  contrived  by  legislation  to  serve  the  purposes  of 
currency,  and  by  not  noticing  sufficiently  the  fact,  that  “  money,” 
as  used  by  the  framers  of  the  Constitution,  and  paper  promises 
of  whatsoever  manufacture,  are  not  and  never  were  convertible 
terms,  nor  so  understood  by  the  framers  of  the  United  States 
Constitution. 


CONFLICT  BETWEEN  THE  DECISIONS. 

Thus  had  the  Supreme  Court,  in  1870  and  again  in  1871 
(May  1),  for  reasons  satisfactory  to  itself,  decided  this  legal- 
tender  question  both  ways  by  a  bare  majority  of  one.  On  both 
these  occasions  the  court  had  treated  the  question  as  one  relating 
to  the  legislative  power  of  Congress  under  the  Constitution,  and 
as  depending  upon  a  construction  of  the  meaning  and  intent  of 
the  Constitution,  or  language  found  in  that  instrument.  The 
great  question  passed  upon  by  the  court  on  these  two  occasions 
was :  “  Whether  the  Act  of  Congress  known  as  ‘  The  Legal- 
Tender  Act’  was  constitutional;”  or,  in  other  words,  Was  it 
within  the  legislative  powers  conferred  on  Congress  by  the  Con¬ 
stitution ,  either  expressly  or  by  implication  ? 

THIRD  DECISION. 

After  a  lapse  of  about  twelve  years  the  court  was,  for  the 
third  time,  called  upon  to  consider  the  same  question  of  the 
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power  of  Congress  to  impart  legal-tender  properties,  for  all  pur¬ 
poses,  to  paper  money  by  legislation,  or  to  compel  the  citizen  to 
accept  paper  money  as  the  equivalent  of  gold  for  all  purposes. 

At  the  time  of  these  earlier  decisions  greenbacks  were  at  a 
discount  as  compared  with  gold ;  or,  in  the  language  of  the 
times,  gold  was  at  a  premium.  Greenbacks,  however,  had  be¬ 
come  very  popular  as  currency  ;  and  a  political  party  had  been 
formed,  not  only  to  prevent  their  retirement  by  the  government, 
but  to  advocate  an  increase  of  the  quantity  or  amount  of  them 
for  circulation.  In  consequence  of  this  movement,  or  for  some 
other  reason,  Congress  passed  an  Act,  May  31,  1878,  prohibiting 
any  further  retirement  or  cancellation  of  these  notes,  and  pro¬ 
viding  that,  as  fast  as  received  or  redeemed  by  the  government, 
they  should  be  again  paid  out,  and  so  kept  in  circulation  as 
money.  By  this  Act  greenbacks,  once  retired,  were  reissued 
as  lawful  money  in  time  of  peace,  long  after  the  government  had 
ceased  to  be  under  the  necessity  of  borrowing  money. 

Under  this  Act  of  1878  the  Supreme  Court  of  the  United 
States  was  called  upon,  in  the  case  of  Juilliard  v.  Greenman 
(110  U.  S.  421),  to  decide  whether  Congress  had  the  constitu¬ 
tional  right  to  put  out  or  reissue  government  notes  as  compul¬ 
sory  lawful  money,  or  legal  tender  in  payment  of  private  debts, 
after  the  emergency  caused  by  the  war  had  passed  away. 

It  was  the  same  old  question  of  the  power  of  Congress  to  reach 
or  control,  by  legislation ,  the  terms  on  which  the  private  con¬ 
tracts  of  the  citizens  of  the  several  States  might  be  performed, 
or  released  and  discharged,  without  any  reference  to  their  own 
consent. 

This  question  had  ceased  to  be  of  importance  as  a  matter  of 
mere  dollars  and  cents,  for  greenbacks  had  now  become  redeem¬ 
able  by  law  in  gold,  and  so  were  at  par  with  gold. 

But  it  was  still  of  the  greatest  possible  importance  to  the  pub¬ 
lic  to  know  how  far  the  general  government  might,  in  time  of 
peace,  go  in  taking  upon  itself  the  administration  of  the  private 
contracts  and  property  rights  of  the  citizens  of  the  respective 
States,  none  of  which  matters,  with  the  exception  of  bankruptcy 
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legislation,  had  been  committed  to  it  by  any  specific  grants  of 
power  contained  in  the  Constitution,  either  expressly  or  by  im¬ 
plication,  unless  the  second  decision  of  this  court,  in  1871,  above 
mentioned,  should  be  taken  as  authority  to  the  contrary. 

As  the  Supreme  Court  could  no  longer  fall  back  on  the  war 
power  of  Congress  as  authority  for  this  legal-tender  legislation, 
and  as  the  public  had  understood  that  great  stress  was  laid  on 
this  consideration  by  the  court  in  its  second  decision  (1871),  it 
seemed  necessary,  if  the  court  would  sustain  the  Act  of  1878  as 
valid,  that  it  should  go  somewhat  farther  than  it  had  ever  gone 
before,  and  be  able  to  offer  some  new  arguments  or  reasons  in 
support  of  this  advance  movement.  This  was  in  fact  done.  The 
court  now  puts  forward,  and  makes  the  corner-stone  of  its  new 
opinion,  a  doctrine  which,  though  presented  at  the  argument  of 
the  second  case  (1871),  had  been  then  apparently  rejected  by  all 
but  one  member  of  the  court,  Mr.  Justice  Bradley. 


THEORY  OF  INHERENT  SOVEREIGNTY  IN  UNITED  STATES 

GOVERNMENT. 

The  new  position  of  the  court  is  very  clearly  and  boldly  set 
forth  in  its  opinion  (110  U.  S.  p.  447).  The  court  there  says 
that 

“Congress  has  the  power  to  issue  the  obligations  of  the  United  States  in 
such  form,  and  to  impress  upon  them  such  qualities,  as  currency,  for  the  .  .  . 
payment  of  debts,  as  accord  with  the  usage  of  sovereign  governments.  The 
power,  as  incident  to  the  power  of  borrowing  money  and  issuing  bills  or  notes 
of  the  government  for  money  borrowed,  of  impressing  upon  those  bills  or 
notes  the  quality  of  being  a  legal  tender  for  the  payment  of  private  debts, 
was  a  power  universally  understood  to  belong  to  sovereignty  in  Europe  and 
America  at  the  time  of  the  .  .  .  adoption  of  the  Constitution  of  the  United 
States.” 

Again,  in  this  connection,  the  court  says  :  — 

“  The  governments  of  Europe  acting  through  the  monarch,  or  the  legisla¬ 
ture,  .  .  .  had  and  have,  as  sovereign,  a  power  of  issuing  paper  money,  as  of 
stamping  coin.” 

• 


UNCONSTITUTIONALITY  OF  FIAT  MONEY. 


IT 


Again  :  — 

Congress,  as  the  Legislature  of  a  sovereign  nation,  being  expressly  em¬ 
powered  to  borrow  money  on  the  credit  of  the  United  States,  and  to  coin 
money  and  regulate  the  value  thereof  and  of  foreign  coin,  and  being  clearly 
authorized,  as  incidental  to  the  exercise  of  those  great  powers,  to  emit  bills  of 
credit,  .  .  .  and  provide  a  national  currency  ...  in  the  form  of  coin,  treas¬ 
ury  notes,  and  national  bank-bills  ;  and  the  power  to  make  the  notes  of  the 
government  a  legal  tender  in  payment  of  private  debts  being  one  of  the  powers 
belonging  to  sovereignty,  in  other  civilized  nations,  and  not  expressly  with¬ 
held  from  Congress  by  the  Constitution,  we  are  irresistibly  impelled  to  the 
conclusion,”  to  wit,  that  the  Legal-Tender  Acts  of  1862  and  1878  were  within 
the  meaning  of  that  instrument,  the  United  States  Constitution. 

Here  we  have,  upon  the  authority  of  eight  of  the  nine  justices 
of  the  Supreme  Court,  an  announcement  to  the  effect  that, 
besides  the  powers  conferred  by  the  provisions  of  the  Constitu¬ 
tion  itself  on  the  general  government,  either  expressly  or  by 
implication,  that  government  has  certain  other  powers,  not  de¬ 
pending  upon  grant,  but  derived  or  resulting  from  the  mere  fact 
of  its  being  a  government,  or  being  possessed  of  governmental 
functions  ;  that  among  the  powers  universally  admitted  to  belong 
to  the  governments  of  civilized  people  in  the  Old  World,  at  the 
time  of  forming  the  United  States  Constitution,  was  the  power  of 
providing  a  currency,  and  determining  what  should  be  lawful 
money  in  their  respective  dominions ;  and  that  this  power  being 
an  attribute  or  characteristic  feature  of  all  other  then  existing 
governments,  it  must  be  taken  as  also  belonging  to  that  political 
body  or  governmental  organization  instituted  by  the  people  of  the 
United  States. 

Now  these  learned  judges,  while  looking  to  the  absolute  gov¬ 
ernments  of  Europe,  of  a  century  since,  in  search  of  examples  or 
precedents  to  show  that  complete  control  over  the  currency  and 
all  monetary  matters  were  attributes  of  sovereignty,  or  of  unlim¬ 
ited  power,  wherever  these  were  found  to  exist,  seem  to  have  for¬ 
gotten  several  material  facts  which  occurred  shortly  before  the 
United  States  government  came  into  existence,  and  which  should 
be  taken  into  consideration  in  any  diagnosis  of  the  kind  of  sov- 
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ereignty  inaugurated  by  the  United  States  government  or  Con¬ 
stitution. 

In  the  first  place,  there  was  an  instrument  called  “  The 
Declaration  of  Independence  ”  put  forth  by  the  United  British 
Colonies  in  America,  describing  themselves  as  the  United  States 
of  America  in  General  Congress  assembled  by  their  representa¬ 
tives,  in  which  there  was  asserted  for  the  first  time,  as  we  sup¬ 
pose,  in  the  political  history  of  any  government  or  people,  a 
proposition  not  entirely  consistent  with  the  practices  or  theories 
of  European  dynasties  then  existing ;  to  wit,  that  all  govern¬ 
mental  power  was  derived  from  the  consent  of  the  governed. 
Not  only  was  this  proposition  boldly  asserted  by  the  fathers  of 
the  Republic  at  great  personal  cost  and  hazard  to  themselves,  it 
was  maintained  by  many  years  of  war  prosecuted  by  them  against 
great  odds,  and  finally  established  as  true  over  all  the  territory 
then  and  since  recognized  as  belonging  to  the  United  States. 
Upon  this  declaration  and  new  theory  of  sovereignty,  so  main¬ 
tained  by  arms,  these  British  American  Colonies  and  embryo 
United  States  proceeded,  in  the  first  place,  to  form  and  organize 
State  governments  under  written  constitutions,  and  subsequently 
to  form  a  general  government  for  the  whole  body  of  States  called 
United  States,  under  a  written  constitution  framed  by  delegates 
appointed  for  that  purpose  by  the  legislatures  of  the  several 
States,  and  afterward  ratified  and  approved  by  the  people  of  the 
several  States,  voting  separately  upon  the  same.  In  that  Con¬ 
stitution,  as  amended  at  the  first  moment  possible  (see  Amend¬ 
ments,  Nos.  10  and  9),  are  found  these  words:  — 

“  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people.” 

“  The  enumeration  in  the  Constitution  of  certain  rights  shall  not  be  con¬ 
strued  to  deny  or  disparage  others  retained  by  the  people.” 

Were  the  judges  of  the  Supreme  Court  so  highly  educated  in 
European  history,  as  to  be  blind  to  the  fact  that  the  United  States 
government  was  not  formed  or  patterned  after  any  European 
model,  nor  expected  to  exercise  many  even  of  those  powers  of 
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sovereignty  previously  vested  in  the  several  State  governments 
which  had  combined  to  make  up  the  United  States? 

l»ut  lest  this  mode  of  discussion  may  seem  like  trifling,  or  as 
lacking  in  the  respect  due  to  the  deliberate  opinion  of  eight  of 
the  nine  members  of  this  eminent  and  able  tribunal,  we  will  en¬ 
deavor  to  meet  the  position  taken  by  them  in  this  (third)  deci¬ 
sion  by  citations  of  the  opinions  of  the  long  line  of  judges  of  the 
Supreme  Court  who  have  preceded  those  now  occupying  that 
high  station,  quoting  from  such  opinions  in  the  order  of  their 
date. 


anterior  decisions  of  supreme  court. 

As  early  as  1793,  in  Chisholm  v.  Georgia,  2  Dallas,  435, 
J udge  Iredell  said  :  — 

“  The  United  States  are  sovereign  as  to  all  the  powers  of  government 
actually  surrendered  [meaning  by  the  States]  ;  each  State  in  the  Union  is 
sovereign  as  to  all  the  powers  reserved.  It  must  necessarily  be  so,  because 
the  United  States  have  no  claim  to  any  authority  but  such  as  the  States  have 
surrendered  to  them.” 

In  United  States  v.  Fisher,  2  Cranoh,  396  (1804),  Marshall, 
C.  J.,  said  :  — 

“  It  has  been  truly  said  that,  under  a  constitution  conferring  specific  pow¬ 
ers,  the  power  contended  for  must  be  granted,  or  it  cannot  be  exercised.” 

The  same  great  judge,  in  McCullough  v.  Maryland,  4  Wheat. 
316  (1819),  said:  — 

“  This  government  is  acknowledged  by  all  to  be  one  of  enumerated 
powers.  The  principle,  that  it  can  exercise  only  the  powers  granted  to  it, 
would  seem  too  apparent  to  be  required  to  be  enforced  by  all  those  arguments 
which  its  enlightened  friends,  while  it  was  depending  before  the  people,  found 
it  necessary  to  urge.  That  principle  is  now  universally  admitted.” 

In  the  case  of  Martin  v.  Hunter,  1  Wheat.  304  (1816),  Judge 
Story,  speaking  for  the  court,  said  :  — 

“  The  government  of  the  United  States  could  claim  no  powers  which  are 
not  granted  by  the  Constitution,  and  the  powers  actually  granted  must  be 
such  as  are  expressly  given,  or  given  by  necessary  implication.” 
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In  the  case  of  Briscoe  v.  The  Bank  of  Kentucky,  11  Pet.  317 
(1837),  the  court  say  :  — 

“  The  Federal  government  is  one  of  delegated  powers.  All  powers  not 
delegated  to  it,  or  inhibited  to  the  States,  are  reserved  to  the  States  or  to  the 
people.” 

But  why  go  further,  when  we  can  quote  against  themselves 
the  words  of  the  very  same  judges  who  concurred  in  making  the 
decision  we  are  now  questioning. 

In  the  case  of  United  States  v.  Harris,  106  U.  S.  635,  decided 
in  1882,  when  this  court  was  composed  of  the  same  gentlemen 
as  in  1884  and  at  the  present  time,  Mr.  Justice  Woods,  in  de¬ 
livering  the  opinion  of  the  court,  said  :  — 

“  Proper  respect  for  a  co-ordinate  branch  of  the  government  requires  the 
court  of  the  United  States  to  give  effect  to  the  presumption  that  Congress 
will  pass  no  act  not  within  its  constitutional  power.  .  .  .  While  conceding 
this  it  must,  nevertheless,  be  stated  that  the  government  of  the  United  States 
is  one  of  delegated,  limited,  and  enumerated  powers.  .  .  .  Therefore,  every 
valid  act  of  Congress  must  find  in  the  Constitution  some  warrant  for  its 
passage.” 

Perhaps  we  may  not  improperly  also  cite  as  authority  on 
this  subject  the  opinion  of  one  legal  gentleman,  though  never  a 
judge  (now  deceased),  whose  fame  as  an  expounder  of  the  Con¬ 
stitution  is  second  only  to  that  of  Chief  Justice  Marshall.  In 
answer  to  an  application  to  Daniel  Webster  in  1839,  made  by 
the  Barings,  of  London,  for  his  legal  opinion,  he  wrote  in  reply  as 
follows :  — 

“  Your  first  inquiry  is  whether  the  Legislature  of  one  of  the  States  has 
legal  and  constitutional  power  to  contract  loans  at  home  and  abroad.  To  this 
I  answer  that  the  Legislature  of  a  State  has  such  power,  and  how  any  doubt 
could  have  arisen  on  this  point  it  is  difficult  for  me  to  conceive.  Every  State 
is  an  independent,  sovereign,  political  community,  except  in  so  far  as  certain 
powers,  which  it  might  otherwise  have  exercised,  have  been  conferred  on  a 
general  government  established  under  a  written  constitution,  and  exerting  its 
authority  over  the  people  of  all  the  States.  This  general  government  is  a 
limited  government.  Its  powers  are  specified  and  enumerated.  All  powers 
not  conferred  upon  it  still  remain  with  the  States  and  with  the  people.  The 
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State  Legislatures,  on  the  other  hand,  possess  all  usual  and  extraordinary 
powers  of  government,  subject  to  any  limitations  which  may  be  imposed  by 
their  own  constitutions,  and  with  the  exception,  as  I  have  said,  of  the  opera¬ 
tion  on  those  powers  of  the  Constitution  of  the  United  States.”  —  Webster’s 
Works,  vol.  vi. 

In  delivering  the  opinion  of  the  court  in  the  Hepburn  case 
(1870),  the  Chief  Justice  had  said:  — 

“  All  the  legislative  power  granted  by  the  Constitution  belongs  to  Con¬ 
gress;  but  it  has  no  legislative  power  which  is  not  thus  granted.” 

Again,  in  his  dissenting  opinion  in  the  second  case,  12  Wall. 
582  (1871),  the  Chief  Justice,  speaking  for  himself  and  his  dis¬ 
senting  associates,  said  :  — 

“  It  is  unnecessary  to  say  that  we  reject  wholly  the  doctrine  advanced,  for 
the  first  time  as  we  believe,  in  this  court,  by  the  present  majority,  that  the 
Legislature  [Congress]  has  any  powers  under  the  Constitution  which  grow  out 
of  the  aggregate  of  powers  conferred  upon  the  government,  or  out  of  the 
sovereignty  instituted  by  it.” 

“  If  the  proposition  be  admitted,  and  if  it  be  also  admitted  that  the  Legis¬ 
lature  is  the  sole  judge  of  the  necessity  for  the  exercise  of  such  powers,  the 
government  becomes  practically  absolute  and  unlimited.” 

This  observation  of  Chief  Justice  Chase  had  reference,  as  we 
infer,  to  what  was  said  by  Judge  Bradley  in  his  separate  opinion 
delivered  at  the  same  time  (12  Wall.  556),  where  the  theory  of 
the  inherent  sovereign  power  of  the  United  States  government 
first  received  any  judicial  countenance  or  sanction  whatever,  so 
far  as  we  know. 

NO  EXTRANEOUS  GOVERNMENTAL  POWERS. 

But  even  if  these  early  Supreme  Court  decisions  and  the  9th 
and  10th  amendments  were  left  out  of  view,  yet  the  remaining 
text  of  the  United  States  Constitution,  when  compared  with  the 
text  of  the  several  State  constitutions,  would  suffice  to  show,  be¬ 
yond  question,  the  fact  that  the  framers  of  the  United  States 
Constitution  proceeded  on  the  theory  that  the  powers  of  legisla¬ 
tion  directly  conferred  on  Congress,  were  all  that  that  body  was 
expected  to  exercise. 
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On  the  other  hand,  the  State  constitutions  on  their  face  appear 
to  assume,  if  they  do  not  express,  the  doctrine  that  the  States 
may  exercise  all  powers  of  legislation  over  the  citizen,  except  so 
far  as  they  are  in  the  terms  of  their  respective  constitutions 
limited  in  such  powers. 

The  first  section  of  article  1  of  the  United  States  Constitution 
begins  with  the  phrase,  “  All  legislative  powers  herein  granted  ” 
shall  be  vested  in  a  Congress,  &c.  Section  8  of  the  same  article 
contains  a  specification  of  what  those  legislative  powers  are;  and 
the  very  general  clause  at  the  close  of  this  section,  giving  author¬ 
ity  to  legislate  for  the  purpose  of  carrying  into  execution  all  other 
powers,  is  so  expressed  as  to  be  limited  to  such  other  powers  as 
are  lodged  in  the  United  States  government  by  the  terms  of  the 
Constitution,  —  so  that  the  right  to  legislate  for  carrying  into 
execution  powers  which,  according  to  the  theory  of  the  Supreme 
Court,  would  devolve  on  the  United  States  solely  by  reason  of 
their  existing  as  an  independent  government  does  not  seem  to  be 
among  the  powers  thus  “  granted.” 

Let  us  now  refer  to  the  constitution  of  Massachusetts,  adopted 
in  1780,  as  an  illustration  of  the  powers  of  legislation  exercisible 
under  State  constitutions.  We  there  find,  in  the  fourth  and  fifth 
articles  of  the  Declaration  of  Rights,  the  statement  that  all  gov¬ 
ernmental  power  is  derived  from  the  people,  and  that  the  people 
[of  Massachusetts]  have  the  sole  and  exclusive  right  of  govern¬ 
ing  themselves  as  a  free,  sovereign,  and  independent  State,  and 
do,  and  forever  hereafter  shall,  exercise  and  enjoy  every  power, 
jurisdiction,  and  right  which  is  not  or  may  not  hereafter  be  by 
them  expressly  delegated  to  the  United  States  of  America  in 
Congress  assembled. 

Here  we  have  the  fact  of  an  assertion  by  the  State  of  Massa¬ 
chusetts,  many  years  before  the  United  States  Constitution  was 
adopted,  of  its  own  absolute  supremacy  or  sovereignty  as  to  all 
subjects  not  expressly  delegated  or  to  be  thereafter  delegated  to 
the  United  States,  including,  of  course,  all  possible  legal-tender 
legislation. 

.  It  does  not  appear  that  this  legal-tender  legislative  power  of  the 
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State  of  Massachusetts  was  ever  transferred  to  the  United  States 
Congiess,  even  in  regard  to  that  part  of  the  currency  consisting 
of  coin,  or  that  there  ever  was  any  thought  or  intention  of  making 
such  transfer. 

It  does  appear  that  the  State  of  Massachusetts,  as  one  of  the 
United  States,  was  deprived  of  its  previously  existing  power  of 
establishing  as  legal  tender  anything  but  gold  and  silver  coin,  and 
of  its  previous  power  of  coining  money. 

From  this  state  of  facts  the  Supreme  Court  leaps  to  the  conclu¬ 
sion  (110  U.  S.  448)  that  Congress,  under  the  coinage  power, 
acquired  also  the  legal-tender  power  as  to  coin  which  the  State 
had  lost  as  to  paper.  The  court  then  proceeds  to  infer  from  the 
assumed  power  of  Congress  to  legislate  the  legal-tender  function 
into  coin,  that  Congress,  by  virtue  of  its  supposed  inherent  sove¬ 
reignty  power  over  the  currency,  must  have  the  same  power  of 
legal-tender  legislation  over  treasury  notes  employed  as  currency 
as  over  coin  ;  i.  e .,  in  the  language  of  the  court  itself,  “  the  power 
to  define  the  quality  and  force  of  those  notes  as  currency,”  mean¬ 
ing  thereby  the  power  of  making  these  notes,  by  legislative  force, 
lawful  tender  in  payment  of  private  debts  at  their  face  value  in 
the  money  of  account  in  which  they  are  expressed. 

From  what  has  been  already  said,  it  is  apparent  that  what  the 
court  refers  to  as  the  legal-tender  power  of  legislation,  in  regard 
to  metallic  money,  is  a  fiction  of  the  brain,  since  metallic  money, 
consisting  of  gold  and  silver,  had  been  adopted  by  common 
consent  as  the  best  possible  currency  material,  or  medium  of 
exchange  in  advance  of  all  legislation,  just  as  the  right  of 
private  property  was  established  and  recognized  by  universal 
consent  in  advance  of  any  legislation  defining  such  right.  If 
this  be  so,  then  legislation  in  1792  for  making  gold  and  silver 
coin  “  legal  tender  ”  would  have  been  as  superfluous  as  re¬ 
enacting  a  law  of  nature ;  and  we  believe  that  no  instance  of 
such  legal-tender  legislation  in  favor  of  gold  and  silver  is  to  be 
found  in  the  laws  of  the  United  States,  from  the  date  of  the 
first  coinage  Act  (1792)  until  the  Silver  Coinage  Act  of  1878, 
all  legal-tender  phrases  occurring  in  such  earlier  laws  being  used 
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in  recognition  of  the  well-known  monetary  or  legal-tender  value 
of  gold  and  silver  coin,  —  i.  e.,  as  merely  declaratory  of  such 
value,  and  for  measuring  the  same,  and  not  as  creating  such 
value,  or  professing  to  do  so. 

The  coinage  Acts  prior  to  1878,  as  we  understand  them,  are 
intended  to  express  the  true  value  of  coins  in  the  money  of 
account,  and  to  give  to  them  all  the  credit  Avhich  a  government 
certification  can  afford,  but  not  to  infuse  into  them  any  new  or 
additional  element  of  value.  In  other  words,  the  intrinsic  mone¬ 
tary  value  of  coin  was  the  origin  or  occasion  of  whatever  legal- 
tender  provisions  are  found  on  the  United  States  coinage  Acts 
prior  to  1878,  and  not  the  consequence  of  such  legislation,  as 
seems  to  have  been  supposed  by  these  very  eminent  and  juridi¬ 
cally  learned  gentlemen  of  the  Supreme  Court. 

These  judges  start  out  with  the  theory  that  the  legal- tender 
property  of  United  States  coined  money  is  due  to  congressional 
legislation,  and  then  proceed  to  infer  that  Congress,  under  the 
coinage  Acts,  may  not  only  put  a  valuation  on  the  coin  struck  by 
its  authority,  but  may  fix  that  valuation  arbitrarily  and  without 
reference  to  its  real  or  intrinsic  value,  or  in  excess  of  any  actual 
or  exchangeable  value  otherwise  belonging  to  it. 

The  further  inference  of  the  court  that  Congress,  for  a  similar 
reason,  may  likewise  exercise  its  legislative  power  by  fixing  an 
arbitrary  or  artificial  value  on  treasury  notes  when  in  use  as  a 
circulating  medium,  appears  to  rest  mainly  upon  this  seemingly 
erroneous  construction  of  the  meaning  of  the  coinage  clause  in 
the  Constitution  or  the  coinage  Acts,  as  applied  to  the  valuation 
of  coin. 

It  can  hardly  be  true  that  the  framers  of  the  Constitution 
intended,  by  giving  to  Congress  the  coinage  power,  that  Congress 
might,  or  in  fact  would  ever  think  of  undertaking  to  give  to  the 
precious  metals,  as  coin,  an  arbitrary  or  artificial  value  in  excess 
of  their  actual  exchangeable  value  in  the  market  for  the  purposes 
of  trade  and  commerce.  Such  a  course  would  seem  calculated  to 
defeat  the  very  purpose  of  coinage,  which  is,  as  we  suppose,  to 
define  the  quality  and  actual  value  of  the  coin  produced,  and 
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by  stamping  or  imprinting  such  value  thereon,  expressed  in  the 
money  of  account,  to  facilitate  its  use  in  trade  and  commerce, 
foreign  as  well  as  domestic. 

If  such  be  the  fact,  it  would  be  wholly  unjustifiable  for  the 
government  to  adopt  a  fictitious  valuation  for  coin,  or  permit 
this  to  be  done.  Besides,  it  is  well  known  that  the  United 
States  government  does  not  ordinarily  furnish  or  provide  the 
material  for  coin  to  any  extent,  and  so  has  no  interest  or  motive 
of  gain  for  placing  an  excessive  valuation  upon  the  material 
coined  by  it.  The  government  would  be  clearly  guilty  of  a 
fraud  upon  the  public  were  it  to  mark  or  stamp  upon  coin,  in¬ 
tended  for  circulation  as  money,  a  value  which  does  not  belong 
to  it.  This  government  mark  or  stamp  is  equivalent  to  the 
certificate  of  the  government  that  the  coin  really  possesses  the 
value  so  marked  upon  it.  If  it  is  known  to  the  government  that 
this  is  not  true,  how  does  the  government,  in  doing  this,  differ 
in  principle  from  those  who  circulate  money  wholly  false  or 
counterfeit  ? 

SILVER  COINAGE  ACT  OF  1878. 

It  is  true  that  in  1878,  for  the  first  time,  as  we  believe,  when 
silver  bullion  had  become  somewhat  depreciated  in  the  relative 
value  previously  assigned  to  it,  as  compared  with  gold,  the  United 
States  Congress  passed  a  law  which  committed  the  government 
to  the  purchase  and  coinage  of  silver  bullion,  and  putting  it  in 
circulation  as  money  at  an  arbitrary  value  in  excess  of  its  market 
value.  By  this  Act  the  United  States  government  entered  into 
a  speculation  in  silver,  under  the  influence  of  congressmen  said 
to  be  more  or  less  interested  in  silver  mines,  and  of  other  persons 
who,  like  the  judges  of  the  Supreme  Court,  do  not  seem  to 
recognize  any  important  difference,  theoretically  or  practically, 
between  money  that  is  based  upon  intrinsic  value  and  that  based 
wholly  on  legislation,  and  therefore  called  ufiat  money.”  In  fact, 
one  of  these  same  judges,  in  his  then  (1878)  political  capacity 
of  Senator  in  Congress  from  Ohio,  supported  or  voted  for  this 
Silver  Coinage  Bill. 
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This  silver  Act  (1878)  was  calculated  to  enable  the  United 
States  government  to  make  a  large  profit  in  the  transaction,  by 
buying  up  silver  bullion  at  its  real  value,  and  after  converting 
it  into  coin,  by  then  forcing  it  upon  the  people  at  a  higher  valua¬ 
tion,  thus  inflicting  upon  the  people  in  their  individual  capacity, 
or  a  small  portion  of  them,  a  loss  of  the  same  extent  with  the 
gain  which  was  to  accrue  to  the  United  States  treasury,  for  the 
benefit,  perhaps,  of  the  entire  body  of  the  tax-payers. 

It  is  not,  therefore,  precisely  another  case  of  robbing  Peter  to 
pay  Paul,  but  rather  one  of  pilfering  by  the  head  of  a  large 
family  from  some  of  its  members,  for  the  benefit  of  the  others. 

So  long  as  the  material  used  for  money  or  in  payment  of  debts 
has  intrinsic  value,  and  is  not  rated  above  such  intrinsic  value, 
it  is  obvious  that  no  legislation  is  needed  to  give  it  currency, 
except  by  designating  such  intrinsic  value.  On  the  other  hand, 
where  paper  promises  are  so  used,  there  is  no  possible  means  of 
estimating  their  exchange  or  money  value  except  arbitrarily,  or 
by  legislating  to  compel  the  citizen  to  receive  them  at  fixed 
rates. 

Fortunately  for  this  country,  both  of  the  great  political  par¬ 
ties  are  just  now  too  wise  to  wish  to  resort  to  the  exercise  of  the 
“  fiat-money  ”  power  accorded  to  them  by  the  court,  or  to  be¬ 
lieve  that  it  would  be  for  the  advantage  of  the  people  to  do  this ; 
so  that  the  recent  decision  of  the  Supreme  Court  in  favor  of  such 
power,  may  be  of  little  practical  harm  in  that  way. 

The  suit  in  which  this  decision  was  made  was  brought  and 
prosecuted,  not  for  the  purpose  of  settling  any  pecuniary  contro- 
.  versy,  but  for  the  sole  purpose  of  obtaining  the  opinion  of  the 
court  as  to  the  constitutionality  of  “fiat  money”  in  time  of 
peace,  and  with  the  confident  expectation,  on  the  part  of  the 
promoters  of  the  suit,  that  the  decision  would  be  the  exact  oppo¬ 
site  of  that  actually  rendered. 

It  was  not  anticipated,  probably,  by  those  who  initiated  this 
litigation  for  this  single  purpose,  that  the  Supreme  Court  would, 
in  deciding  it,  think  of  looking  beyond  the  Constitution  for  any 
powers  not  in  any  way  mentioned,  referred  to,  or  to  be  found  in 
that  instrument. 
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In  thus  going  beyond  this  instrument  in  search  of  govern¬ 
mental  powers,  and  in  declaring  that  Congress  may  exercise 
such  legislative  powers  as  usually  belong  to  absolute  govern¬ 
ments,  except  so  far  as  it  may  have  been  expressly  prohibited  by 
the  provisions  of  the  Constitution,  the  Supreme  Court  has,  by  its 
decision,  opened  a  very  wide  door  to  the  advocates  of  a  strong  or 
consolidated  government  in  this  country.  This  decision  must,  of 
course,  be  very  satisfactory  to  those  who  would  like  to  concen¬ 
trate  in  the  United  States  government  the  control  of  all  subjects 
of  legislation. 

This  tendency  to  centralization  in  the  United  States  is  no  mere 
fancy  or  bugbear,  and  the  danger  of  it  should  not  be  scouted 
merely  because  it  has  proved  visionary  in  the  past.  The  civil 
war  is  evidence  that  the  United  States  government  has  hereto¬ 
fore  been  in  greater  danger  of  overthrow  by  disintegration,  or 
separation  of  constituent  parts  than  from  their  consolidation. 
But  events  since  the  war  have  shown  that  this  particular  danger 
is  now  passed,  and  cannot  be  expected  to  recur  under  circum¬ 
stances  nearly  as  threatening  as  before. 

On  the  other  hand,  there  is  now,  and  for  many  years  has  been, 
going  on  in  this  country  a  tendency  to  concentration  and  cen¬ 
tralization  in  everything  but  territory.  Population  now  con¬ 
centrates  in  large  towns  and  cities  at  the  expense  of  the  rural 
districts,  as  was  not  formerly  the  case. 

The  facilities  of  transportation  and  of  business  and  social  inter¬ 
course  have  brought  all  the  great  towns  and  cities  into  the  closest 
possible  proximity,  notwithstanding  the  physical  spaces  which 
separate  them. 

We  read  in  the  newspapers  of  the  day  that  the  funeral  cere¬ 
monies  over  the  remains  of  General  Grant  will  be  attended  by  a 
pall-bearer  who  comes  all  the  way  from  Portland,  Oregon,  to 
New  York  City  for  that  purpose.  Distance,  therefore,  no  longer 
stands  as  an  obstacle  in  the  way  of  those  who  would  exercise 
unlimited  power  in  this  country,  as  it  did  at  the  time  the  Consti¬ 
tution  was  formed. 

Immense  concentrations  of  capital  have  been  going  on  at  the 
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same  time,  and  under  the  same  influence.  We  have  railroad 
kings  and  magnates  whose  possessions  extend  across  numerous 
State  lines  or  boundaries,  and  who  hold  a  sort  of  feudal  dominion 
over  more  retainers  and  followers  than  do  many  existing  Euro¬ 
pean  dynasties.  How  simple  a  thing  still  further  to  obliterate 
all  lines  or  boundaries  of  State  legislation,  if  those  who  happen 
to  be  in  the  ascendancy  and  in  control  of  the  political  and  social 
influences  of  the  whole  country  at  any  time  should  determine 
to  do  this,  and  invoke  the  authority  of  the  Supreme  Court  in 
support  of  such  a  proceeding. 

We  do  not  mean  to  say  that  this  danger  is  now  an  imminent 
one,  but  simply  that  it  is  far  greater  than  any  that  is  likely  to 
arise  from  the  weakness  of  the  central  government. 

An  entire  change  or  revolution  in  the  character  of  the  United 
States  government  is  quite  as  likely  to  be  wrought  in  peace  and 
silence  as  otherwise ;  not  by  setting  up  or  enthroning  the  one- 
man  power,  but  by  removing  all  constitutional  restraint  upon  the  - 
exercise  of  the  will  of  a  reckless  majority. 

It  is  to  dangers  such  as  this  that  the  action  taken  by  the 
Supreme  Court  in  these  cases  seems  to  lead. 

For  this  reason  the  writer  has  attempted  in  this  paper  to  show 
that  these  opinions  of  the  Supreme  Court  are  not  only,  at  vari¬ 
ance  with  all  previous  utterances  of  the  same  bench,  but  are 
opposed  to  the  traditions  as  well  as  the  governmental  policy  of 
these  United  States,  as  heretofore  understood  and  accepted  by  the 
great  body  of  the  people. 


9 


